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ach day in the United States, there are hun-
dreds of thousands of children in foster care.
Most of these children have been removed

from their homes after having been abused or neg-
lected by their parents. These children can linger
in the system for years and move through more
than five foster homes during that time. Many
times these children have no one to advocate for
their needs, no hope for having a permanent
home, and no source to approach for legal assis-
tance on issues important to them.  Lawyers have
a very unique ability to provide a voice for each
of these children. One child can be impacted
tremendously by one lawyer.

Lawyers possess a special ability
to help children who are wards of
the State.  We can provide them
with a voice, with permanency, and
with guidance.  This year’s special
project is focused on motivating
and encouraging each and every
young lawyer to commit to helping
one child with those needs.  

“One Child, One Lawyer” is a
child advocacy based initiative to
provide lawyers with skills and con-
tacts to actually make a difference in
the life of a child. The initiative is
multifaceted.  To give children who
have been removed from their home
a voice in the system that deter-
mines their fate, we will provide
training programs for Guardians ad

Litem. To give children who have only hoped for
p e r m a n e n c y, we have training to enable young
lawyers to serve as pro bono counsel for families

wanting to adopt these children or create guardian-
ships to formalize and finalize the commitment to
that child. And for those children who need guid-
ance on issues impacting their ability to learn, we
have a program to create school-based legal clin-
ics. These clinics can help students in middle and
high school with issues from dating violence to
h o m e l e s s n e s s .

One child, one lawyer will motivate, educate
and instigate each young lawyer to become
involved in the life of just one child. Whether one
child is given a voice, provided with a permanen-
cy or given a source to address legal issues, one
lawyer can have an enormous impact on the life of
a child.

For more information, please go to the YLD
website www.abanet.org/yld. 
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Letter from the Chair
By Bryan Smith

he T B A L i t i g a t i o n
Section Executive

Council has been active dur-
ing the past few months plan-
ning the upcoming Litigation
Update CLE program set for

May in Knoxville, Memphis, and
Chattanooga; and in June, during TBA’s
annual convention in Nashville.  For those
section members who regularly attend this
annual CLE program, we would like to
thank you for your attendance in previous
years and encourage you to sign up for this
y e a r’s program in the city of your choice, or
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ince at least 1947, federal law has protected
the work product of attorneys prepared in
anticipation of litigation. Under the Federal

Rules of Civil Procedure and many of its state
counterparts, such protection also extends to
materials prepared by the client and agents of the
attorney and client as well. The application of
the doctrine and its exceptions to consultants,
however, remains an area of considerable uncer-
tainty. A recent decision of the U.S. Court of
Appeals for the Third Circuit resolves these
questions in favor of strin-
gent protection of communi-
cations with a trial consult-
ant. In re Cendant Corp.
Securities Litigation, 343
F.3d 658 (3rd Cir. 2003).

The Cendant case began
as one by shareholders for
securities fraud. Defendant
Cendant asserted negligence
and conspiracy claims
against its former auditor,
Ernst & Young (E&Y). E&Y
counterclaimed against
Cendant for defrauding the
auditor. After settlement of
the underlying shareholder
class action, discovery pro-
ceeded on the Cendant and
E&Y claims. During the dep-
osition of the former head of
E&Y's Cendant audit team, the witness was
asked about meetings and discussions with trial
consultant Dr. Phillip C. McGraw of Courtroom
Sciences, Inc.--television's Dr. Phil. S e e
< h t t p : / / w w w.courtroomsciences.com> (visited
Dec. 8, 2003). E&Y's counsel objected on both
attorney work product and attorney-client privi-
lege grounds.

A discovery special master upheld E&Y's
objections but the District Court reversed.
Stressing the principal purpose of the work
product doctrine as protection of counsel's
preparation and trial strategy, the District Court
held that the attorney work product doctrine did

not extend to communications with a trial con-
sultant assisting in witness preparation.
According to the trial court, such a consultant
does not provide or assist in providing legal
advice but rather serves a "cosmetic" function.
E & Y appealed to the Third Circuit under the
collateral order doctrine.

On appeal, the Third Circuit began by review-
ing Rule 26(b)(3) and Hickman v. Taylor, 329
U.S. 485(1947), the seminal work product deci-
sion. Under Rule 26(b)(3), documents and tangi-

ble things prepared by or for
an attorney or client in antic-
ipation of litigation or for
trial are conditionally exempt
from discovery. The Court of
Appeals noted that Hickman
clearly extended protection
to intangible work product as
well as the "documents and
tangible things" falling with-
in Rule 26(b)(3). The doc-
trine also extends to qualified
materials prepared by the
attorney's or client's agents
and consultants.

Unlike the attorney-client
privilege, however, the pro-
tection afforded by the work
product doctrine is not
absolute. Under Rule
26(b)(3), attorney work

product may be subject to compelled disclosure
upon a showing of substantial need and inabili-
ty to obtain equivalent information without
undue hardship. The Third Circuit noted, how-
e v e r, that even substantial need and hardship
were insufficient to secure production of "core"
or opinion work product constituting the "men-
tal impressions, conclusions, opinion, or legal
theories of an attorney or other representative of
a party concerning the litigation." Fed. R. Civ. P.
26(b)(3). Such opinion work product can be dis-
covered only upon a showing of need, hardship,
and "exceptional circumstances." 

The Third Circuit rejected Cendant's arg u m e n t

The Attorney Work Product Doctrine and Trial
Consultants: Discovering Dr. Phil
By Gary Shockley
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that Rule 26(b)(4)'s consulting expert provisions
controlled, finding that Rule 26(b)(3) and the
work product doctrine provided independent pro-
tection to certain consulting experts. Because trial
consultants are among the class of attorney's and
client's agents who may fall within the work prod-
uct doctrine, the issue became whether the com-
munications in this case were subject to Rule
26(b)(3). When, as here, the litigation consultant's
advice is based on information gleaned from the
attorney and client regarding the case, it qualifies
for the enhanced protection afforded opinion work
product. Because Dr. Phil was hired and consulted
with an expectation of privacy, and discussed
facts, contentions, theories, and strategy with
counsel and client, his advice was entitled to opin-
ion work product protection. McGraw was also
given documents containing the mental impres-
sions, theories, conclusions, and opinions of coun-
sel regarding the case. Under these circumstances,
in the absence of those extraordinary circum-
stances necessary to overcome opinion work
product protection, Cendant's inquiries into con-
sultation with McGraw would be limited to
whether testimony was practiced or rehearsed dur-
ing deposition preparation sessions. Even this lim-
ited inquiry, according to the court, "should be cir-
c u m s c r i b e d . "

C e n d a n t clearly represents a strong endorse-
ment of application of the attorney work product
doctrine to trial consultants. Whether a state
court in Tennessee would reach the same conclu-
sion is less clear. Tennessee state courts have
often ordered production of reports and other
documents prepared by, or information about,
consulting experts. See Downing v. Bowater,
I n c ., 846 S.W. 2d 265 (Tenn. Ct. App. 1992);
Vythoulkas v. Vanderbilt Univ. Hospital, 693
S . W.2d 350 (Tenn. Ct. App. 1985). In D o w n i n g,
a case arising out of a multi-car chain reaction
accident due to fog on I-75, the Court of A p p e a l s
held that, while reports made by the defendant's
environmental consultants in prior fog litigation
retained their work product protection in subse-
quent similar cases, the plaintiffs might be able
to demonstrate need and hardship if those reports
could show notice to the defendant that would be

relevant on punitive damages. 848 S.W.2d at
268. According to the Downing court, "If the
P l a i n t i ffs establish that the information previous-
ly disclosed to Bowater is relevant, but cannot be
obtained by other means, [Tennessee] Rule
26.02(4)(B) allows for its discovery by them,
regardless of the information being characterized
as fact, opinion, or both." I d. While it is unclear
whether the court was suggesting that o p i n i o n
work product protection could be overcome by a
showing of mere need and hardship (without
other extraordinary circumstances), or that a con-
sulting expert's technical opinions were fact
work product, D o w n i n g does not seem to off e r
substantially heightened protection to technical
c o n s u l t a n t s .

Vythoulkas v. Vanderbilt Univ. Hospital, 693
S . W.2d 350 (Tenn. Ct. App. 1985), was a medical
malpractice action in which Vanderbilt sought
the identity of non-testifying experts retained by
the Plaintiffs to assist in their medical malprac-
tice action. Reviewing the history of discovery in
Tennessee, the Court of Appeals discerned a dis-
tinction between disclosing the identity of a non-
testifying expert and disclosure of such an
expert's opinions. It held that the identity of a
consulting expert could be discovered with no
special showing under Rules 26.02(3) and (4).
693 S.W.2d at 359-60. Among the reasons sup-
porting this decision, according to the Vy t h o u l k a s
court, was the possibility that the consulting
expert might be identified with a particular
school of thought, allowing counsel to focus dis-
covery and trial on issues most relevant to that
school. Id. at 359. In other words, the consulting

continued on page 4
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expert's i d e n t i t y, which is discoverable, may
serve as a rough proxy for his or her expert
o p i n i o n s, which are not discoverable absent a
special showing. 

Both Vy t h o u l k a s and D o w n i n g seem to
reflect a Tennessee judicial preference for full
(or at least fuller) disclosure. Of course, trial
consultants necessarily work much more close-
ly with counsel and rely on counsel for infor-
mation regarding the case and the parties'
strategies for defense and prosecution. W h e t h e r
this factor would distinguish such a trial con-
sultant from the technical experts in Vy t h o u l k a s
and D o w n i n g — or lead a Tennessee court to
agree with the Cendant trial court that such
"cosmetic" work is not entitled to work product
protection--remains an open question. As the

use of such trial consultants becomes more
common in state court, it seems likely that a
Tennessee court will soon be faced with the
issue of discovering Dr. Phil or one of his trial
consultant colleagues. 

Gary Shockley practices in the Nashville office
of Baker, Donelson, Bearman, Caldwell &
Berkowitz, where he concentrates on environ -
mental and other complex litigation. He is a
former chair of the TBA Environmental Law
Section (1994-95) and a current member of the
TBA Litigation Section Executive Council.

make plans to attend this program at the
TBA Annual Convention where you can
network with your fellow practitioners and
get to know other TBA members during 
programs or social events. 

I would also like to take this opportunity
to thank each and every member of the sec-
tion’s executive council for their tireless
contributions in putting together our yearly
CLE program and publishing this newslet-
ter; and I would be remiss if I did not also
thank the TBA staff for their continued sup-
port in every project undertaken by our sec-
tion.  It has been my sincere pleasure to

serve as chair of this section, and it has
been an honor to work with each and every
member of the section’s executive council
and the TBA staff. 

Best Wishes,

Bryan Smith
The Cochran Firm
Memphis, TN
901-523-1222
bsmith@cochranfirm.com 

Letter From the Chair
Continued from page 1

Discovering Dr. Phil
Continued from page 3

We are seeking articles for the next issue of the TBA Litigation Section newsletter.
Articles should be on a subject of interest to the litigator and can be forwarded via email to:

Joseph M. Koury

TBA Litigation Section Newsletter Editor
Neely, Green, Fargarson, Brooke & Summers (Memphis)

(901) 523-2500 • Email: jkoury@neelygreen.com

Your participation is encouraged and is a necessary part of this newsletter!

W E N E E D Y O U R A RT I C L E S !
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orporate scandals, such as Enron and
Worldcom, sparked national interest in the
federal regulation of public companies. In

response, Congress passed the Sarbanes-Oxley
Act of 2002 (“Sarbanes-Oxley” or the “Act”) in
order to reform public company corporate gover-
nance at the top and to protect those who invest
in publicly offered securities . While the impact
of the legislation is being felt predominately by
public companies, the corporate governance
changes in the Board room and the enhanced
audit procedures and requirements for internal
controls may have far reaching applications to
non-public companies, non-profit entities, and
individuals, as well. 

For example, debt rating agencies such as
Moody’s and Fitch may consider the existence or
lack of Sarbanes-Oxley type corporate gover-
nance structures and audit requirements in assign-
ing ratings. Lending decisions by banks may turn
on similar considerations. Insurance companies
issuing errors and omissions liability policies to
private and non-profit entities may take into
account the corporate governance structure and
audit procedures employed when they set premi-
ums. Bankruptcy trustees may conclude that
installing Sarbanes-Oxley protections will be ben-
eficial to creditors and minority shareholders.
States may adopt some of the Act’s financial
statement certification and audit procedures for

state incorporated companies. Although there has
been only limited movement in these areas to
date, there are indications that the trends are
accelerating as the effects of the Act on pubic
companies become more apparent. 

SPECIFIC SITUATIONS
Protections for Whistleblowers

One far-reaching aspect of the Act is the cre-
ation of a broad new federal whistleblower right.
The civil whistleblower protection in Sec. 806
applies only to employees of public companies.
However, under Sec. 1107 of the Act, entitled
“Retaliation Against Informants,” terminating an
employee in retaliation for his/her report to a law
enforcement officer concerning the “commission
or possible commission of any federal offense” is
now punishable by fine and/or imprisonment for
up to 10 years. This new criminalization of retal-
iatory discharge does not appear to be limited to
public companies. And, it is unclear exactly what
the Act means by “any federal offense.” Because
this prohibition appears in Title 18 of the United
States Code, which includes other federal “offens-
es”, it is arguable that the federal offenses covered
are criminal offenses involving corporate, securi-
ties and accounting fraud and do not include vio-
lations of civil federal regulations under the
requirements of agencies such as OSHA and
EEOC. But it is too early to tell how this new
criminal provision will be interpreted by the
courts or used by employees in civil retaliatory
discharge claims. Any employer subject to any
federal regulation, such as healthcare providers
participating in the Medicare and Medicaid pro-
grams, should be aware of the potential for crim-
inal charges in addition to civil remedies in situa-
tions that may involve retaliatory discharge.

Criminal liability for the knowing or corrupt
destruction, alteration, or concealment of records
for use in any federal investigation or “official
proceeding.” 

In the absence of a conspiracy, it has been dif-
ficult in the past to prosecute an individual acting

The Sarbanes-Oxley Act for the Non-public
Company and Other Professionals 
by Jerome A. Broadhurst, Charles D. Reaves, Jeffrey C. Smith

C

continued on page 6
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alone for the destruction or alteration of docu-
ments where there was no pending investigation
or no outstanding subpoena for the subject materi-
als. Sections 802 and 1102 of the Act, appearing in
Sections 1512 and 1519 of title 18 of the United
States Code, now make it possible to prosecute an
individual acting alone in destroying evidence or
altering documents that are relevant to any investi-
gation or official proceeding, including specifical-
ly bankruptcy proceedings, imposing a possible
20-year prison sentence. The alteration or destruc-
tion of documents must have been intended to
obstruct or impede the investigation or official pro-
ceeding. Although the intent element may be diff i-
cult for the government to prove, the mere bring-
ing of such charges by the federal government can
have a devastating impact on a business or its
employees. Former Arthur Andersen partners and
employees can well attest to that. 

Regulation of Accountants - Effect on
Clients

The Act also establishes a new regulatory
regime for certain accountants which could impact
non public entities and individuals who use the
services of covered accounting firms. Under
Sarbanes Oxley, Congress created a Public
Company Accounting Oversight Board
(“Oversight Board”) charged with the oversight
and regulation of public accounting firms.  T h e
Oversight Board has been given the power to con-
duct investigations of and to institute disciplinary
proceedings against “registered” public accounting
firms, i.e. firms that audit the financial statements
of companies that issue securities registered with
the SEC. 

H o w e v e r, any company that uses a registered
public accounting firm to audit its financial state-
ments might be required to testify and produce
documents to the Oversight Board if there is ever
any investigation of the accounting firm.
A c c o r d i n g l y, non-public companies that use regis-
tered public accounting firms may face the
prospect of having an independent regulatory body
that is supervised by the SEC scrutinizing the audit
work papers held by their accounting firm or per-
haps their private accounting records as part of an

Oversight Board’s investigation. In addition to cre-
ation of the Oversight Board, the Act also set forth
new requirements pertaining to auditor independ-
ence, and directs the SEC to issue rules and regu-
lations for the protection of investors. 

Accounting firms that are not required to regis-
ter are not governed by the standards adopted by
the Oversight Board or by those provisions of the
Act pertaining to public company accounting or
auditor independence. But states are encouraged to
make independent determinations regarding the
appropriate regulatory standards for accounting
firms under their respective jurisdictions. In the
current climate, state legislatures and/or regulatory
bodies may decide to enact accounting reforms. It
remains to be seen whether such legislation or
rule-making, if any, will follow the federal exam-
ple or build upon it, or whether over time, the stan-
dards enacted by the federal Oversight Board will
become the de facto governing rules for all
a c c o u n t a n t s .

Attorneys Appearing and Practicing 
Before the SEC 

The SEC has issued new rules, effective A u g u s t
5, 2003, implementing Sec. 307 of the Act and set-
ting minimum standards for attorneys “appearing
and practicing” before the Commission. A m o n g
other things, these rules require that affected attor-
neys report “up-the-ladder” within the client com-
pany to the chief legal officer or chief executive
o fficer certain matters upon discovery by the attor-
ney of “credible evidence” of a “material viola-
tion” which leads the attorney to reasonably
believe that a material violation of law or fiduciary
duty harmful to investors has occurred, is occur-
ring, or is about to occur. In certain other circum-
stances, lawyers are authorized, but not required,
to report matters directly to the SEC. Many law
firms provide legal services to public companies,
but because these law firms do not work on docu-
ments that are filed with the SEC or otherwise
directly represent the client before the SEC, they
believe that the new regulations do not impact
them. However, many companies are adopting
policies that require all law firms that provide legal
services to agree to be bound by these new “up-

Sarbanes-Oxley
Continued from page 3
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the-ladder” reporting requirements. Before com-
plying with these requests, law firms should care-
fully examine the effects of becoming bound by
these agreements and whether the particular serv-
ices rendered cause them to come within the defi-
nition of “appearing and practicing” before the
SEC. 

Securities Analysts and Investment
Bankers - New Rules and New Protections

On July 29, 2003, the SEC approved rules pro-
posed by the New York Stock Exchange and the
NASD designed to separate research analyst com-
pensation from investment banking influence or
control as a method of eliminating conflicts and
restoring confidence in the integrity of research.
Member firms must establish a compensation
committee to review and approve the compensa-
tion of its research ana-
lysts that are primarily
responsible for the
preparation of the sub-
stance of research
reports. The committee
reports to the board of
directors and no one
from the firm’s invest-
ment banking depart-
ment is permitted to
serve on the committee. 

Broker/dealers are
now precluded from
allowing research
reports to be approved in
advance of publication
by any employees other than employees directly
responsible for investment research. Any prepub-
lication report communications between non-
research personnel and the research department
about research must be intermediated by “legal or
compliance staff.” The new rules also establish
periods during which a broker/dealer who partici-
pates as an underwriter in an IPO should not pub-
lish research reports about the company issuing
the stock. In addition, the new rules govern what
securities analysts must disclose about conflicts of
interest when issuing research reports and making

public appearances. 
In addition, brokers/dealers are subject to rules

governing the employment relationship with secu-
rities analysts. Broker/dealers are prohibited from
retaliating against any employed securities analyst
for issuing a negative, adverse, or otherwise unfa-
vorable research report that may adversely aff e c t
any present or prospective investment banking
relationship. Under the Act, a broker/dealer is still
free to “discipline” (which would seemingly
include the right to terminate) a securities analyst
for causes other than the issuance of such a
research report. 

Bankruptcy-Related Reforms 
The Act also amends the Bankruptcy Code to

make any debt non-dischargeable if such debt is
for the violation of any federal
or state securities laws or regula-
tions. In addition, if such debt
was incurred as part of any
transaction involving common
law fraud, deceit, or manipula-
tion in connection with the pur-
chase of any security, it is now
n o n - d i s c h a rgeable under the
Act. As written, the Act could be
applicable in any bankruptcy
involving the purchase of any
s e c u r i t y, including public com-
pany stock, private company
stock and bonds, where there is
any judgment, settlement, or
administrative order for claims
of fraud, deceit, or manipulation

in connection with the purchase of the security.

Changes to ERISA Affecting Plan
Administrators 

Certain Sarbanes-Oxley provisions apply to
public companies that offer retirement and other
benefit plans to their employees. Directors and
executive officers of such public companies may
not trade securities of the issuer during a “black-
out” period when rank and file employees are

continued on page 8
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unable to trade. The Act amends the Employee
Retirement Income Security Act of 1974 (ERISA)
to require plan administrators to notify all partici-
pants and beneficiaries of any blackout periods
during which they may not trade in their individ-
ual accounts. The notice must contain full infor-
mation about the investments affected and time
periods involved, and it must caution the partici-
pants concerning the effect of the blackout period
on the investments. A blackout period, simply put,
is three or more consecutive business days when
not fewer than 50% of the participants in all of the
e m p l o y e r’s individual account benefit plans are
prohibited from doing anything with their invest-
ments in the plan. Although certain exceptions
exist, the failure to give notice of blackout periods
to participants and beneficiaries may result in a
civil penalty being assessed against the plan
administrator (which might be an independent
entity) of $100 per day for each violation for each
participant. 

In addition, the Act increased the penalties for
any willful violation of ERISA. Anyone found to
have intentionally violated ERISA may face
imprisonment up to 10 years and be fined up to

$100,000. The fine for companies found liable for
a willful violation of ERISA was increased to
$500,000. 

S U M M A RY
As one can see, there are many aspects of

Sarbanes-Oxley that can have a significant eff e c t
on non public companies, professionals such as
accountants, attorneys, securities analysts and
investment bankers, and other individuals. Private
companies should pay particular attention to the
changes in the federal criminal laws wrought by
the Act pertaining to destruction of documents in
any federal investigation or “official proceeding”
and the termination of an employee who has
reported the possible commission of any “federal
o ffense.” Although interpretations of the Act and
the accompanying regulations are continually
evolving, these changes have the potential of dra-
matically altering the dynamic of federal civil lit-
igation and employment practices. 

J e rome A. Broadhurst, Charles D. Reaves and
J e f f rey C. Smith are attorneys with the firm of
A r m s t rong Allen in Memphis. Copyright© 2004

Sarbanes-Oxley
Continued from page 7
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Find out the most recent developments in Tennessee law pertinent to the lit-

i g a t o r. This program will update you on recent appellate decisions in a vari-

ety of areas and amendments to the Rules of Procedure. Speakers will discuss

recent developments and new case law concerning civil procedure, torts,

comparative fault, evidence, property, commercial law, consumer protection,
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Destruction of Evidence in Civil Litigation
by Julie Burnstein

s a general rule, the courts, not surprisingly,
disfavor parties who destroy evidence. This
disfavor arises, perhaps, from the familiar

maxim that “he who seeks equity should do equi-
ty.” While in some jurisdictions a party may have
a separate cause of action for spoliation of evi-
dence, a party may almost always pursue sanc-
tions against the offender. Accordingly, the reme-
dies available when a party destroys relevant evi-
dence provide the innocent party with an array of
potential advantages in the litigation as well as a

possible road to victory.
The Tennessee appellate courts

have only rarely addressed the
remedies available when a party to
civil litigation destroys evidence. In
an unreported decision, the
Tennessee Court of Appeals for the
Eastern Section recognized the
courts’ inherent authority to impose
sanctions on a party who destroys
evidence relevant to pending litiga-
tion. T h u r m a n - B ryant Electric
Supply Co., Inc. v. Unisys Corp.,
Inc., 1991 WL 222256 (Tenn. Ct.
App. Nov. 4, 1991). The Court of
Appeals also recognized that the
severity of the sanction should
depend upon the circumstances of
each case; i.e. whether destruction
of the evidence was negligent,

inadvertent or intentional. In Thurman-Bryant,
with an unclear factual record, the Court of
Appeals concluded that summary judgment in
favor of the defendants was an inappropriate
sanction for destruction of evidence. The Court of
Appeals recognized, however, that under appro-
priate circumstances, an innocent party could be
entitled to a presumption that the destroyed evi-
dence would be unfavorable to the destroyer’s
case. 

Similarly, in Foley v. St. Thomas Hosp., 906
S.W.2d 448 (Tenn. Ct. App. 1995) the Court of
Appeals found no sanction was appropriate where
the body of the deceased was destroyed as part of
the medical examiner’s ordinary practice and pro-
cedure and the medical examiner retained tissue
samples, slides of tissues and photographs of the

autopsy. The Middle Section of the Court of
Appeals found no proof in the record that the cre-
mation, which occurred prior to the commence-
ment of litigation, happened as the result of any-
thing other than standard practice and that crema-
tion was not a deviation from the standard of care.
Likewise, the Court found no proof that the
defendants’ experts were prejudiced by the cre-
mation of the body in view of the tissue samples,
slides and photographs available. The Court of
Appeals specifically declined to address the situ-
ation presented by an ex parte autopsy performed
by an expert retained for the purpose of litigation
without notice to the other party after litigation
has commenced. See also Bronson v. Umphries,
2003 WL 22080775 (Tenn. Ct. App. Aug. 25,
2003)(no sanction for alleged spoliation where
record did not demonstrate that appellant had
been deprived of opportunity to conduct appro-
priate testing of relevant evidence); Leatherwood
v. Wadley, 2003 WL 327517 (Tenn. Ct. App. Sep.
2, 2003)(affirming trial court’s refusal to draw
negative inference against party moving for sum-
mary judgment where record contained no proof
that evidence had been intentionally destroyed).

At least one trial court in Middle Tennessee,
however, was willing to go a step further in
imposing sanctions on a party for destroying rel-
evant evidence. In that case, the plaintiff, the for-
mer chief financial officer of the defendant com-
pany, sued his former employer for in excess of
one million dollars for wrongful termination and
other causes of action. Immediately upon receipt
of the lawsuit, counsel for the company requested
that the former officer surrender a home comput-
er the company had provided the employee with-
out deleting any information from the hard drive.
Despite repeated written requests, when the for-
mer officer belatedly surrendered the computer
(after a court ordered him to do so), the hard drive
had been purged of all information. The company
successfully developed proof that deletion of the
information had been intentional and that the
computer contained information potentially rele-
vant to defense of the lawsuit. The trial court dis-
missed the plaintiff’s case as a sanction for the
destruction of the evidence.

The trial court’s decision reflects the serious

A



11

consequences a party may suffer for the intention-
al destruction of evidence. A litigant reasonably
anticipating litigation has an affirmative duty to
preserve relevant evidence. Baliotis v McNeil, 870
F. Supp. 1285 (M.D. Pa. 1994). Where litigants
ignore this duty, the courts have inherent authori-
ty to sanction parties for destruction of evidence.
White v. Office of the Public Defender for the State
of Maryland, 170 F.R.D. 138 (D. Md. 1997);
Sponco Manufacturing, Inc. v. Alcover, 656 So.2d
629 (Fla. Dist. Ct. App. 1995). This power arises
from the court’s power to make discovery and evi-
dentiary rulings conducive to the conduct of a fair
and orderly trial. Baliotis, 870 F. Supp. at 1289.
These sanctions can include dismissal of a plain-
tiff’s complaint or entry of a default judgment
against a defendant. Allstate Ins. Co. v. Sunbeam
Corp., 53 F.3d 804 (7th Cir. 1995); Marrocco v.
General Motors Corp., 966 F.2d 220 (7th Cir.
1992); White, 170 F.R.D. at 152; Sponco, 656
So.2d at 630; Stubli v. Big D Int’l Trucks, Inc., 810
P.2d 785 (Nev. 1991); Playball at Hauppauge,
Inc. v. Narotzky, 745 N.Y.S.2d 70 (N.Y. App. Div.
2002)

The courts may examine various factors when
deciding whether to dismiss a complaint or enter a
default judgment as a result of destruction of evi-
dence. These factors may include: (1) the degree of
fault or willfulness of the party who altered or
destroyed evidence; (2) the degree of prejudice
s u ffered by the opposing party; (3) whether there is
a lesser sanction that will avoid substantial unfair-
ness to the opposing party; (4) the severity of the
sanction of dismissal or entry of a default judgment
relative to the severity of the discovery abuse; (5)
whether the evidence has been irreparably lost; (6)
the policy favoring adjudication on the merits; (7)
whether sanctions unfairly operate to penalize a
party for the misconduct of his attorney. Walters v.
General Motors Corp., 209 F. Supp.2d 481 (W. D .
Pa. 2002); S t u b l i, 810 P.2d 785 (Nev. 1991). 

A litigant seeking dismissal or entry of a default
judgment must develop proof concerning both the
intent of the spoliator and the prejudice suffered as
a result of the destruction of the evidence. The
party seeking dismissal or entry of a default judg-
ment must demonstrate that the party destroying
evidence acted willfully or with the intent to cir-
cumvent the judicial process. The United States

District Court for the District of Maryland exam-
ined the requisite intent before dismissing the
plaintiff’s complaint as a sanction for the destruc-
tion of evidence in White v. Office of the Public
Defender for the State of Maryland, 170 F.R.D.
138 (D. Md. 1997). The White court defined intent
as knowledge, actual or constructive, that discov-
erable evidence is relevant to pending or reason-
ably foreseeable litigation. Demonstrating the
spoliator’s intent may require immediate identifi-
cation of and notice to the opposing party con-
cerning the critical evidence of the case. Counsel
can accomplish this by providing adversary coun-
sel or the opposing party a letter requesting that
relevant evidence, including electronic evidence,
be preserved or that counsel be provided reason-
able notice prior to destruction of the evidence.
Undoubtedly, such notice will increase the likeli-
hood of a drastic sanction if the evidence is
destroyed.

Second, the innocent party must demonstrate
that the unavailability of the destroyed evidence
hinders the party’s ability to prepare his case for
trial. Depending on the nature of the case and the
evidence destroyed, this may prove extremely
easy or may present unique challenges. Obviously,
if a party in a products liability case destroys the
product, the other party can readily argue that the
unavailability of the product hinders trial prepara-
tion. Demonstrating the requisite prejudice may
prove more difficult with other types of evidence.
Where only one copy of a destroyed document
existed and the information cannot be reconstruct-
ed, however, counsel should be able to make the
requisite showing.

Destruction of evidence may result in any num-
ber of sanctions against the offending party.
Although the courts favor resolution of cases on
the merits, where a party intentionally destroys
evidence relevant to his opponent’s case, the
offending party may find himself out of court. 

Julie M. Burnstein is a member of Boult,
Cummings, Conners & Berry’s (Nashville) litiga -
tion team with an emphasis on business, construc -
tion, insurance and intellectual property litiga -
tion. She received her law degree in l996 from the
University of Tennessee School of Law.
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